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International Maritime Organisation – 2009 Circular

 A recap on the IMO issues in the 2009 circular

 Maritime Safety Committee and Marine Environment 
Protection Committee decided blending on board during a sea 
voyage “presents clear hazards for the safety of the ship and 
protection of the marine environment”

 August 2009 circular brought to the attention of the maritime 
community the dangers of blending on board during a sea 
voyage

 Only on board blending i.e. “where ship’s cargo pumps and 
pipelines are used to internally circulate two or more different 
cargoes within the ship with the intent to achieve a cargo with 
a different product designation”



 "Regulation 5-2 – Prohibition of the blending of bulk liquid cargoes 
and production processes during sea voyages 

 1 The physical blending of bulk liquid cargoes during sea voyages is 
prohibited. Physical blending refers to the process whereby the ship's cargo 
pumps and pipelines are used to internally circulate two or more different 
cargoes with the intent to achieve a cargo with a new product designation. 
This prohibition does not preclude the master from undertaking cargo 
transfers for the safety of the ship or protection of the marine environment. 

 2 The prohibition in paragraph 1 does not apply to the blending of products 
for use in the search and exploitation of seabed mineral resources on board 
ships used to facilitate such operations. 

 3 Any production process on board a ship during sea voyages is prohibited. 
Production processes refer to any deliberate operation whereby a chemical 
reaction between a ship's cargo and any other substance or cargo takes 
place. 

 4 The prohibition in paragraph 3 does not apply to the production processes 
of cargoes for use in the search and exploitation of seabed mineral resources 
on board ships used to facilitate such operations.
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WHAT ARE THE CHANGES?

 The basic rule is the same, physical blending of bulk liquid 
cargoes on board is prohibited.

 Physical blending involves 

1. the use of the ship's cargo pumps and pipelines 

2. to internally circulate two or more different cargoes

3. with the intent to achieve a cargo with a new product description.

 2009 circular referred to "different" product description but I don't 
think anything turns on that
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Physical blending

 Note "two or more" cargoes are involved.  If it is the 
same cargo that is being circulated (e.g. to maintain 
homogeneity or temperature) this is not prohibited. 

 There is an issue of what is a "cargo" but probably the 
simple introduction of additives does not count (but see 
below!)

 Note also that the ship's cargo pumps and pipelines 
must be used.  If two cargoes are loaded in one tank and 
allowed to commingle naturally, this does not count.

 Note also that there must be an intent to achieve a cargo 
with a new product designation

 What is this? 



Prohibition of "production process"

THIS IS NEW

 Any production process on board a ship during sea 
voyages is prohibited. Production processes refer to any 
deliberate operation whereby a chemical reaction 
between a ship's cargo and any other substance or 
cargo takes place.'

 Dennis de Bruin to discuss "chemical reaction"

 Note that if additives cause a chemical reaction (such as 
static dissipater additive) this will be banned. 

 Note that this applies even without circulating using ship's 
cargo pumps and pipelines – i.e. in the same tank. 



 The Maritime Safety Committee has stated that the 
prohibition of blending cargoes does not apply when a 
cargo is re-circulated within the vessel's cargo tank or 
through an external heat exchanger during the voyage for 
the purpose of maintaining cargo homogeneity or 
temperature control.

 This exception applies even when two or more different 
products have been previously loaded into the same tank 
within port limits.

 The idea of 'during a ship's voyage' has also been clarified. 
It does not include when the vessel is either in port or 
moored. 

(Source: Marine Safety Advisory No. 73-13)

Some guidelines from the MSC



Ports and voyages

 The thrust of the regulation seems to prohibit blending 
while underway.

 The immediate presence of pollution response teams and 
equipment also seems to be relevant.

 So blending in port or at anchorage within port limits is 
probably okay.

 Note that port authorities may prohibit blending in port so 
important to clear any blending first with them.

 "Sea voyage" also implies that the vessel has left the 
loadport and is on the way to the discharge port.  So 
stopping a vessel in mid-Atlantic to do blending will be 
prohibited!



Vessel issues

 The MARPOL Convention is primarily directed at shipowners.  
Therefore the shipowners will be acting contrary to the law 
if they blend on board.

 Blending on board will also probably render a shipowner's
P&I cover ineffective: cover is not available where the ship 
is employed in an unlawful, unsafe or unduly hazardous 
trade or voyage.

 Generally marine policies require compliance with 
International Conventions

 An LOI will not assist a shipowner, since an indemnity given 
for something that is unlawful is unenforceable.

 Consequently you will find that a lot of shipowners are 
going to be very difficult! 



Permissible

1. Blending products for use in the search and exploitation 
of seabed mineral resources on board ships used to 
facilitate such operations. 

2. Ditto in respect of "production processes".

3. Blending on board in port or moored.

4. Introducing additives which do not cause a chemical 
reaction or involve the circulation of cargo using the 
ship's cargo pumps and lines e.g. adding dye.

5. Circulating one cargo to maintain homogeneity and/or 
temperature.

6. Commingling two cargoes in one tank so long as this does 
not involve a chemical reaction.

7. Transferring cargoes for the safety of the ship or the 
protection of the marine environment. 



NOT permissible

 Using ship's pumps and pipes to blend cargo underway or 
after leaving port.

 Introducing additives which cause a chemical reaction.

 (probably) Blending two components of a cargo on board 
even without using ship's pumps if a chemical reaction will 
be caused. 

 For the avoidance of doubt the regulation applies equally to 
LPG cargoes



Some other legal issues

 Delivery of homogeneous cargo (= “Entire cargo which is of 
one kind”) – blending on board a breach

 Product meeting required specs must be “delivered” (“Red Sea” 
– Trasimex v Addax 1997 1 Lloyds’ Rep 610 – Jet Fuel meeting 
DERD 2494 spec – static dissipater additive (SDA) put on board 
to be added by vessel – seller in breach in not delivering 
specification goods in relation to SDA)

 In FOB and CIF contracts, this means the product has to be 
delivered at the ship’s rail (unless otherwise agreed)

 Blending on board amounts to delivery of two or more 
components which are not what the buyer agreed to buy

 If the blending is crucial to the description of the goods or any 
guaranteed specs, the buyer will have the right to reject if the 
goods were not homogeneous at the time of shipment



Some other legal issues

 Delays

 Any delay after completion of loading will not count as laytime
or demurrage

 But Owners will be entitled to damages for detention. Such 
damages will be for the account of the charterer.  In CIF 
contract this will be the seller carrying out the blending.  In 
FOB contract it will be the buyer and he would be well advised 
to have a clause in the contract dealing with such delays

 Passing of property

 A blend of two or more components is “future goods”

 In absence of agreement, property in future goods will not 
pass until the goods have been appropriated to the contract 
with the assent of the buyer

 This may give rise to problems if risk and property are passing 
at different times and the goods are lost or damaged before 
property can pass



Some other legal issues

 Contract terms

 Need for contract terms dealing with these issues

 Use of unamended CIF or FOB contract will mean seller is in 
breach by delivering components to be blended on board

 Above all make sure that your buyer knows that you will be 
blending the cargo after loading!

 BP 2007 blending clause:-



Some other legal issues

26.2 On board blending, dyeing and addition of additives

Unless expressly stated to the contrary in the Special Provisions, the Seller may:

(a)  blend Product, and/or 

(b)  add or inject dye, and/or 

(c)  add additives to the Product on board the Vessel during and/or after loading but 
always  prior to sailing, provided always that:

(i) any delay arising out of or connection with such activity shall be for the Seller’s 
account;

(ii) risk and property in such Product shall remain with the Seller until on 
completion of any relevant quality tests required to ensure that the Product meets 
the specification set out in the Special Provisions and shall pass to the Buyer either:

(a) when the Product is certified by the independent inspectors as meeting 
the specification set out in the Special Provisions, or

(b) if no such independent inspectors have been appointed, when the Product 
is certified by the Loading Terminal operator as meeting the specification set 
out in the Special Provisions, as the case may be; and

(iii) for the avoidance of doubt, such on board blending, dyeing or addition or 
injection of additives shall not constitute a breach of the Agreement by the Seller in 
any respect whatsoever.



Contract of affreightment issues

 Bills of lading acknowledge receipt on board of goods 
loaded

 Bills of lading must be issued for each parcel loaded

 Bills must be signed within a reasonable period of cargo being 
loaded

 Therefore new bills must be issued if two parcels are loaded at 
different times and blended on board.  What date should be 
used?  The new bill issued should indicate where and when the 
original cargo was loaded

 Fraud? – Note that it is fraudulent to negotiate bills of 
lading which are known to be false with the intention of 
deceiving a third party 



Contract of affreightment issues (cont.)

 Loading in different ports

 Where different parcels are loaded in different ports (or at 
different berths) obviously different bills must be issued

 Different bills should be issued even if the cargo loaded is the 
same but it is loaded in different ports. 

 Indemnity to shipowners

 Shipowners have an obligation to deliver the cargo to the 
destination set out in the bill of lading

 Breach of this obligation is fundamental breach of contract of 
carriage.  Shipowner not entitled to limit

 See following extract from Gard Rules:-



Contract of affreightment issues (cont.)

 GARD P&I rule 34 (1) (ix) and (x): "cover (...) does not include

 liabilities, costs and expenses arising out of the issue of an ante-
dated or post-dated Bill of Lading, waybill or other document 
containing or evidencing the contract of carriage, that is to say a Bill 
of Lading, waybill or other document recording the loading or 
shipment or receipt for shipment on a date prior or subsequent to 
the date on which the cargo was in fact loaded, shipped or received 
as the case may be;

 liabilities, costs and expenses arising out of the issue of a Bill of 
Lading, waybill or other document containing or evidencing the 
contract of carriage, known by the Member or the master to contain 
an incorrect description of the cargo or its quantity or its condition;"



Contract of affreightment issues (cont.)

 Owners will therefore not agree to issue inaccurate bills of 
lading or to re-issue new bills of lading unless they are 
indemnified

 They may be inaccurate if not all the cargo is loaded at one 
place or at one time or if two separate components are loaded

 If you agree to indemnify Owners, you will have to cover all 
their liabilities without limit



Voyage charterparty issues

 Owner not bound to

 Commingle or blend on board 

 Issue new bills of lading

 None of the standard tanker c/ps give right to blend or 
commingle on board

 Additional clause therefore needed. 

 If Owner agrees to blend on board must follow Charterers' 
instructions precisely 

 BP Commingling Clause follows:-



Voyage charterparty issues (cont.)

BP Commingling Clause

(a) Owners agree, if so requested by Charterers, to instruct the Master to commingle 
the cargo or cargoes loaded on board, always in strict compliance with safety 
rules, and subject to the technical characteristics of the Vessel.

(b) Charterers warrant that any cargoes to be commingled or blended on board shall 
be stable and compatible and that no precipitation of solid deposits in cargo 
tanks, pipes, pumps, valves will occur. 

(c) Charterers will hold Owners harmless and keep them fully indemnified against all 
costs, losses, claims (including, but not limited to, claims for contamination or 
quality deterioration or failure to meet any contractual specification) and 
expenses (including, but not limited to, legal expenses) caused by or in any way 
arising from Charterers’ instructions to commingle or blend on board. Any 
additional costs incurred as a result of commingling/blending operations are for 
Charterers’ account.



Voyage charterparty issues (cont.)

(d) In the event of commingling or blending on board, Charterers shall return all 
three (3) original copies of all bills of lading issued in respect of the cargoes to be 
blended or commingled to Owners for cancellation. Upon return of the original 
copies of the bills of lading as aforesaid, Owners will issue replacement bills of 
lading in respect of the commingled or blended cargo, which will state on their 
face:

(i) the details from the bill of lading pursuant to which the cargoes were originally 
loaded, including the nature of the cargo, the original quantity loaded and the 
date and place of loading; and

(ii) the place and date of the blending or commingling took place.

 Note

 Always subject to ship’s safety and vessel characteristics

 Warranty that ship will not be damaged

 Indemnity 

 Additional costs for Charterers’ account

 Issuance of new bills of lading recording all details



REACH

 Under REACH (Registration, Evaluation and Authorisation of 
Chemicals) a blender will have to evaluate the blending 
components and the final blended product for its 
properties, safety assessment and risk management

 REACH only applies to substances manufactured or “placed 
on the market” in the EU.  Importing is placing on the 
market but it also covers “supplying or making available” 
to a third party

 “substance: means a chemical element and its compounds 
in the natural state or obtained by any manufacturing 
process, including any additive necessary to preserve its 
stability and any impurity deriving from the process used, 
but excluding any solvent which may be separated without 
affecting the stability of the substance or changing its 
composition.”



ANY QUESTIONS?
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