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Overview of Maritime Framework

• Admiralty Jurisdiction is statutorily conferred on certain designated High
Courts; the Bombay High Court, being one such High Court, exercises a
pan-Indian arrest jurisdiction.
• In rem jurisdiction is available only for arrest of ships.

• Arrest of cargo and bunkers impermissible.
• Mareva type relief can in principle be obtained; strong case of dissipation of
assets.
• Extremely expansive list of judicially-recognized maritime claims as a result
of case law.
• Claimant friendly jurisdiction for arresting ships.

Type of claims for which one can arrest

• Letters Patent, 1865 conferred admiralty jurisdiction on chartered High
Courts in India - this patent though unchanged from Tudor times has not
been authoritatively ruled on.
• Subsequently, list of maritime claims expanded by the Admiralty Court(s)
Act(s) of 1840 and 1861 and the Merchant Shipping Act, 1958.
• These are the only statutes that presently catalogue maritime claims in
India.
• Through judicial fiat emanating from the Supreme Court decisions in m.v.
Elisabeth (1992) and m.v. Sea Success (2003), the 1952 Brussels Arrest
Convention and 1999 Geneva Arrest Convention received into Indian
admiralty jurisprudence.

Novel types of claims

• Currently a vessel can be arrested in India for conventional maritime claims
and for completely new items:
- Claims for mutual insurance calls;
- Commissions, brokerages or agency fees; and
- Disputes arising out of ship sales .
• In m.v. Polestar’s case (2009), breach of an MoA was regarded a maritime
claim, actionable in rem.
• In most jurisdictions, breach of an MoA is not actionable in rem.
• Wide arrest jurisdiction that gives claimants leverage for aggressive debt
recovery in India relative to other jurisdictions.

Arrest and underlying liability

• In personam liability of owner required.
• Prima facie case needs to be made out - mere averment not enough - EAGLE
EXCELLENCE.
• Recent OW bankruptcy - two similar cases decided differently - m.t. VALOR
and m.t. TRADEWIND.
• Cannot arrest for charterer’s debts but if owner liable for the debt, vessel can
be arrested.
• Arrest of bunker- not permissible- Bombay High Court in m.v. Geowave
Commander
• Charterparty disputes - sub charterer can directly look to head owner if head
owner withdraws vessel - tort- m.v. XIN XIANG.

Mortgage Enforcement in Bombay - a minefield

• Not straightforward. Starts with vessel arrest.
• Risk of intervention by other claimants - delay mortgagee’s action.

• Battle on many fronts - contest other claimants’ suits.
• Maintain vessel at own risk - expenses not guaranteed treatment as Sheriff’s
expenses.

• Sale - move as fast as possible after arrest. Risk of repeated sale attempts to
obtain highest price.
• Evidence - cumbersome trial process.
• Stamp duty is payable @1% of the mortgaged amount - mortgage deed
inadmissible without stamp duty.
• Determination of priorities after decree.
• Payment out only after determination.

Arrest of vessels imported for breaking

• Legal navigability - m.v. SAABA.
• Whether vessel imported as ‘vessel’ or ‘thing’.

• Payment of customs duty, Filing of Bill of Entry - Intention of the importer.
• Change in ownership to scrapper.
• Alang - difficult to get information on vessel arrival.

• Consider filing suit and obtaining order of arrest before arrival of vessel at
Alang.

Can vessel be arrested before she comes in?

• Can file admiralty suit without presence of vessel - Geetanjali Woollens.
• Also may protect against any change in ownership - Monica S.

• If certain of vessel’s arrival, then obtain order of arrest before berthing.
• Warrant of arrest can be served when vessel comes in.

‘Beneficial owner’
• Who is the person liable for the claim?
• In the Rainbow Ace, mere allegation of beneficial ownership held insufficient but parent company may be regarded as the beneficial owner of a vessel owned
by 100% subsidiary.
• Rainbow Ace further narrowed by m.t. Hartati, following the English judgment
in The Maritime Trader.

• Parent company not beneficial owner of assets of 100% subsidiary unless fraud
established - a very high burden.
• Western Light followed the decision in m.t. Hartati and held that fraud is a prerequisite to lift the corporate veil.
• Common shareholders and directors insufficient to satisfy beneficial ownership
test.
• One-ship owning companies legitimate unless sham.

‘Beneficial owner’ …continued.

• In MSC Clementina, pollution caused by oil spill in Indian waters.
• Fishermen filed for compensation.

• Court relaxed beneficial ownership test - corporate structure of MSC group
considered opposed to justice, convenience and against public interest.
• Apart from such exceptions, present position in India on beneficial ownership
similar to that in England, Singapore, Hong Kong and Australia.

‘Recognition of Liens’ (Which law?)

• Lack of authoritative judicial guidance.
• Supreme Court following English Law limited maritime liens to claims for:
(a) damage done by a ship (b) salvage (c) seaman’s and master’s wages (d)
master’s disbursements (e) bottomry.

• The validity of a contractual lien authorising an arrest of a ship is unclear.
• The Bombay High Court rejected the argument that a claim for unpaid club
calls had the status of a lien because it was contractually stipulated in the
club rules.

• Status of foreign maritime lien yet to be decisively ruled upon, i.e. whether
substantive property right or merely procedural.
• Rival contentions in The Halcyon Isle (Privy Council, 1981 AC 221) and
The Ioannis Daskalelis (1974) 1 Ll. Rep. 174) - yet to be resolved in India.

Arrest for security only?
• Security arrests permissible until 2014 due to reception of 1952 and 1999 Arrest
Conventions into Indian admiralty jurisprudence.

• No statutory authorisation for arrests solely to obtain security for a claim subject
to arbitration or a foreign jurisdiction clause.
• In the 2014 case of African Eagle, the Bombay High Court reversed position- in
view of BALCO. Security arrest no longer permissible in Bombay.

• Decision under appeal.
• 2015 Gujarat High Court case of m.v. AMERICANA- arrest permitted because
Plaintiff was suing for substantive relief in India and not for security pending
arbitration.

• In such a case, the claimant must relinquish right to arbitrate the claim outside
India i.e. the merits must be heard by the Indian courts.
• However, if defendant insists on arbitration, security to enure until outcome of
arbitration.

Arrest to enforce Foreign Award?
•

Gujarat HC In MV Cape Climber (2015) upheld arrest to enforce foreign
award.

• Doctrine of merger not accepted.
• Decision confirmed by Division Bench.

Procedural requirements
• Power of attorney required.

• Arrest action drafted and filed within 48 hours of receipt of funds and all
documentation.
• Ex parte initial hearing supported by affidavit.
• Claimant to establish a ‘reasonably arguable best case’.
• Warrant of arrest executed by Sheriff on Master of the ship and port and
customs authorities.
• Concurrent notice by claimant’s lawyers to port and customs authorities to
prevent sailing of the vessel.
• Club LOU not acceptable form of security unless both parties consent.
• Nationalised bank guarantee can be provided as security by ship owner .
• Dispute on quantum of security determined by applying the ‘reasonably
arguable best case’ test - limited to value of vessel - m.v. NORDLAKE.

Wrongful arrest
• Claimant furnishes an unfortified undertaking to pay damages in the
event of the arrest being proved unlawful.
• No counter security at time of arrest.
• Until recently no wrongful arrest unless arrest malicious or in bad faith.

• In 2014 case of Navbharat International damages become payable for
wrongful arrest, when the arrest is set aside.
• No requirement of malice or crassa negligentia as the undertaking is
absolute and unconditional - decision under appeal.

• However ship owner disentitled to damages if he has himself
misrepresented/suppressed facts in application to set aside the arrest.
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Introduction

• Intervention by the Indian Court in any arbitration (foreign or domestic) is
governed by the Indian Arbitration & Conciliation Act 1996 (“1996 Act”).
• The 1996 Act is based on the UNCITRAL Model law.
• Stated objects:

- minimise supervisory role of the court in the arbitral process;
- provide that every final arbitral award is enforced in the same
manner as if it were a decree of the Court.
• Structure of the 1996 Act - 86 sections, set out in 4 parts.

Scheme of the Act

• Part I: Applies where the seat of arbitration is India.
• Part II: Deals with enforcement of:
- New York Convention Awards; and
- Geneva Convention Awards (now mostly redundant).
• Part III: Incorporates the provisions of the UNCITRAL Conciliation Rules.
• Part IV: Supplementary Provisions regarding the power to make rules.

Foreign Arbitration - Limited intervention by Indian Courts

• India is signatory to and has ratified the New York Convention.
• Part II of the 1996 Act gives effect to the Convention.
• Intervention by Indian Courts in foreign arbitration only:
- To refer a matter to foreign arbitration (Section 45).

- At the stage of enforcement of the award (Section 48).
• The scope of intervention was widened by the Indian Supreme Court from
2001-2004.
• Part I of the 1996 Act (governing domestic arbitration and providing much
wider powers of intervention to Indian Courts) made applicable to both
foreign arbitrations and foreign awards.

Applicability of Part I to Foreign Arbitrations

• In 2001-2004, the Supreme Court in Bhatia International v. Bulk Trading
(“Bhatia”) and Venture Global Engineering v. Satyam Computer Services
(“Satyam”) held that Part I of the 1996 Act was applicable to foreign
arbitrations, unless its applicability was expressly/impliedly excluded by the
arbitration clause.
• This ruling empowered Indian Courts to grant interim protective relief in
cases where the seat of the arbitration was outside India.
• In Satyam, the Supreme Court domesticated a foreign award by ruling that a
foreign award sought to be enforced outside India could nonetheless be
reviewed by an Indian Court.

Applicability of Part I - repercussions on foreign parties

• Foreign parties entering into a contract with Indian parties:
I. Could not immunize themselves from Indian Court intervention simply
by providing for the seat of arbitration to be outside India.
II. Were at risk of foreign awards being reviewed by Indian courts under
Section 34.

III. Petition for review automatically stays enforcement of award, causing
delay.
• Advantage of Part I being applicable - Foreigners able to obtain interim
protective relief from Indian Courts - Strategic and can be used strategically.
• This is only available under Part 1 of the Act and is valuable when the asset
is located in India.

Applicability of Part I – Present Position clarified

• The Indian Government has promulgated the Arbitration and Conciliation
(Amendment) Ordinance, 2015.

• Indian Courts are now authorised to grant interim protective relief even in
cases where the seat of the arbitration is abroad and can also assist parties in
obtaining evidence in India.

Referring a matter to foreign arbitration

• Section 45 of Part II requires the court in which the suit has been filed to
have the matter referred to foreign arbitration.

• However, the Court will, before referring the matter to arbitration,
examine validity of the foreign arbitration agreement.
• Inquiry to be detailed or prima facie?
• In Enercon case, inquiry under Section 45 was significantly increased to
that of a final determination after evidence. Undesirable state of affairs leads to delay.
• Pricol Ltd. v. Johnson Controls Enterprise Ltd. – 2014 SC- Reference to
Singapore Chamber of Commerce ‘reasonably construed’ as reference to
SIAC by the Supreme Court- Arbitration clause upheld
• Essential to have a clear, unambiguous arbitration clause which mitigates
risk of heightened inquiry by Indian courts.

Grounds for refusing enforcement - ‘Public Policy’

•
•
•
•

Enforcement under Section 48 of Part II is not quick.
‘Public policy of India’, frequently invoked to challenge award.
Policy, widely interpreted when challenging domestic awards.
Different test of ‘public policy’ when challenging foreign award.

Public Policy
• In Renusagar (1994), Supreme Court confined “public policy” to: (i) the
fundamental policy of Indian law; (ii) the interests of India and (iii) justice
or morality.
• ONGC v Saw Pipes (2003) “public policy” more widely construed in the
context of domestic awards.
• Domestic award would be set aside if it contravenes “provisions of the
Act or any other substantive law governing the parties or is against the
terms of the contract or patently illegal.”
• Phulchand Exports v Ooo Patriot (2011) held that “public policy” bears
the same meaning in sections 34 and 48; in other words the enlarged
interpretation of Saw Pipes was favoured even in a foreign award
enforcement petition.

Public Policy…continued.
• Shri Mahal Ltd v Progetto Grano spa (2014) overruled Phulchand, holding
that there is little room for interference with a foreign arbitral award at the
stage of enforcement.
• ONGC vs Western Geco, a three judge bench of the Supreme Court further
expanded the scope of fundamental policy of India law as a ground under
public policy. It now includes, judicial approach, principles of natural justice
and Wednesbury principles of reasonableness.
• ONGC’s decision was followed by a subsequent judgement of the Supreme
Court in Associate Builders vs DDA.
• The Law Commission of India in its recent report on ADR has criticised the
two judgements as undermining the philosophy of arbitration.

Public Policy…present position.

• The Arbitration and Conciliation (Amendment) Ordinance, 2015 has now
restricted the meaning of public policy.
• An award will offend the ‘public policy of India’ only if :
 the making of the award is induced or affected by fraud or corruption; or
 is in contravention with the fundamental policy of Indian law; or
 is in conflict with the most basic notions of morality or justice

• As per the Ordinance, Courts cannot revisit the merits in order to determine
if the award offends the fundamental policy of Indian law.

Limitation period for enforcement
• No express provision for limitation period of foreign award.
• Conflicting judgments.

• The Bombay High Court in Noy Vallesina (2006) held that a foreign award
must be enforced within 3 years from the time the right to apply accrues.
• The Madras High Court, in Compania Naveria (2007) held that 12 year
limitation period would govern any application to enforce a foreign award,
as a foreign award is to be treated as if it were a decree of the Indian Court.
• The Delhi High Court in Hindustan Petroleum (2012) ruled that
enforcement of foreign awards is not subject to any limitation period as Part
II of the Act made no provision for this.

Power of Court to grant post award interest

• Indian courts do not have the power to grant post award interest in
respect of foreign awards.
• In Progetto Grano (2014), the Delhi High Court (in the context of
enforcement of a foreign award) held that the Act does not authorise the
executing and enforcing courts to grant interest, over and above what
has been provided for in the award itself.
• The relevant date for determining the rate of exchange for calculation
of the rupee equivalent to the awarded amount is the date when the
award is deemed to be an executable decree under section 49 of the
Act.

Pro-arbitration trend seen.

• Bombay HC in two recent judgments have held that Indian courts will
not entertain challenges to enforcement of foreign awards where the
award has attained finality under the curial law. Parties are prevented
from reagitating the dispute in the enforcement stage - POL India
Projects Limited vs Aurelia Reederei Eugen Friederich GmbH
Schiffahrtsgesellschaft & Company KG and Sideralba S.P.A. vs Shree
Percoated Steels Ltd.
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